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Appeal No: V2/72 & 73/RAJ/ 2022

SfieT ST /ORDER-IN-APPEAL

M/s P.M. Diesels Pvt. Ltd (Unit-1I), Mira Industrial Society Ltd, Plot
No.144/ 146, Ring Road, Rajkot-360 002 (hereinafier referred to as appellant} has.
filed two appeals No.V2/72 & 73/RAJ /2022 against Order-in-Original No. 69 &
70/JC (MAN}/2021-22 dated 31.03.2022 (hereinafter referred to as ‘impugned

order’) passed by the Joint Commissioner, Central GST, Rajkot (hereinafter
" referred to as ‘adjudicating authonty’) '

2. Briefly stated, the facts of the case are that the appcliant was engaged in
manufacture of Ignition Combustion Engines (I.C. Engine) and Centrifugal Pump
Sets {Couple Set) falling under CETH No.84089090 and 84137010 respectively,
_of the Central Excise Tariff Act, 1985. The appellant had assembled Centrifugal
Pump Sets and cleared the same on paymipnt of concessional rate of Central
Excise duty @6% availing .benefit of Sr.No.235 of Notification No.12/2012-CE
“dated 17.03.2012. It appeared that on clearances of power driven/ Centrifugal -
pump sets comprising of I1.C. engine, Pumps and Trolleys, the appellant was
required to pay duty @12.36%/ 12.5% on the 1.C. Engines and Trolleys.
Therefore, two show cause notices dated 28.06.2016 and 19.06.2018 covering
the period June 2014 to May 2016 and June 2016 to June 2017 demanding
_ Central Excise duty of Rs.1,06,62,763/- and Rs.5,04,524 /- respectively. Vide
impugned order the adjudicating authority had confirmed the demand and

imposed penalty. .

3. Being aggriéved, the appellant filed appeals wherein they, inter alia,
submitted that;

(1) The f‘mdmgs of the ad_]udlcatmg authority, contrary to the facts of the case
and evidences produced, are baseless and ate not supported by any independent

evidences and hence are hable to be set aside.

(i) The appe'llant submitted that the adjudicating authority has erred in
confirming the demand by relying on the statement of Shri Jagdishbhai which
has been retracted by way of an affidavit. They contended that the photograph
and brochures prove beyond doubt that the product can be assembled at fac_:tory
_and no customer can assemble the pump of its own. The certificate of the
chartered engihee_r and the affidavit of customers proved beyond doubt that

monoblock pump sets are cleared in assembled condition.

(iii) The appellént submitted that the adjildicating authority erred in
»fyming the demand relying on the decision of Allahabad High Court in the

onda Siel Power Products Ltd in as much as the facts of the case and

of present case are totally different.
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Appeal No: V2/72 & 73/RAJ/2022

(iv) The appellant contended that assembly is nothing but manufacturing
activity and the CBEC in its circular has clarified that Diesel Qil Engine when

used in assembly of pump set, is an integral part of such pump set..

(V)  The appellant submitted that départment was in the knowledge of the fact
of clearance of pump set and the same was audited by the department regularly.

Therefore the demand beyond period of two years is barred by limitation.

(vij The appellant contended that the imposition of penalty and demand of

interest are also not sustainable.

T

4, Advocate Paresh Sheth appeared for personal hearing on 13.12.2022
and reiterated the submissiohs made in the appeal. He ‘submitted that
DGCEI is not the proper authority to issue the SCN. The SCN being issued
without proper jurisdiction, entire proceedings are void ab initio. Further,
the demand raised is partially time barred in the absence of ingredients for
_invoking extended period. He further submitted that their case is different
from the case of M/s Honda Siel Power Product Ltd relied by the revenue
where the bought' out pumps, diesel engines and base plates were being
cleared without being assembled together. In the present case the appellants
are procuring bare pumps from the market and after removing its casing
and impeller, such dismantied pumps are fitted with the semi-finished diesel
engine manufactured by them. Such propcriy fitted mono-block purhp sets
manufactured by the appellant using bare pumps from the market as inputs
are sold as one complete unit. They' have clearly mentioned the same in the
invoice description. He submitted cbloure‘d images of such pumps as already
enclosed in black & white format with the appeal pages 262 to 265. He
submitted that the adjudicating authority, instead of relying upon expert
Chartered Engineer certificate, has wrongly relied upoﬁ the case law of M/s
Honda Siel Power Product Ltd, where facts are different. He undertook to
submit detailed written submission with supporting case law within two
weeks. He, therefore, requested to set aside the order-in-original and allow

the appeal.

4.1 The advocate for the appellant submitted written submission vide
letter dated .21.12.2022 verherein he reiterated the submissions made in the
grounds of appeal as well as those made at the time of peréonal hearing. He
referred to decision of Tribunal No.C-1/1581 td'1595/WZB/2003 dated
23.07.2003 in the case of Patel Field Marshal Industry and Usha
International Ltd-2018 (364) ELT.1103 (Tri) "

5. [ have carefully gone through the facts of the case, the impugned order,
the appeal memorandum and written as well as.oral submissions made by the

ts. The contentious issue before me is whether the appellant is liable to
Pa'ge 4 of 6




Appeal No: ¥2/72 & 73/RAJ/2022

" pay Central Excise duty @12.36%/ 12.5% on the 1.C. Engines used in the pump
- sets cleared by them.

-

6. In this regard, I find that, the demand has been made and confirmed on

the premises that assembly does not amount to manufacture and the final

product cleared viz. pump set comprises of 1.C. Engine, pump and trolley and

the pumps were separate manufactured items. The show cause notice has also
referred to the decision of Honda Siel Power Products Ltd-2016 (332) ELT.222
(Alll. Though the appeliant cited Board’s Circular No.224/58/96-CX dated

26.06.1996, the adjudicating authority proceeded to decide the issue against the

appellant relying upon the decision of Honda Siel Power Products Ltd-2016 (332)
ELT.222 (All). The clarification given by the Board with regard to classification of
pump sets vide Circular No. 224/58/96-CX dated 26.06.1996 is as under:

2. The matter has been examined in depth. Board in its F.No. 151/13/92-CX.4 (Pt} (Circula:
No. 11/11/94, dated 2-2-1994224/58/96-CX dated 26.06.1996) has held that electric motors or
rotors or stators are components parts of P.D. Pumps. Following the same analogy, the prime

mover, i.e. [ C. Engine may.be treated as an integral part of P.D. Pump. The Board takes note of .

" Note 3 of Section XVI of Central Excise Tariff which states that composite machines consisting of
two or more machines fitted together to form a whole and other machines adapted for the purpose

of performing two or more complementary or alternative functions are tobe classified as if

consisting only of that component or as being that machine which performs the principal Sfumction.
As the principal function of a pump set is that of the pump, the pump set is rightly classifiable under
Chapter sub-heading 84.13. - .

'3, Hence, the Board is of the view that Power Driven Pump Sets are classifiable under Chapter
Heading 84.13 and if such Power Driven Pump Sets are primarily meant for handling water, the
benefit of Notification No. 56/95, dated 16-3-1995 will be admissible to the whale pump set”

“6.1 I find that the CBEC has clearly clarified that principal function of the

pump set is that of pump, the pump set is rightly classifiable under chapter
heading 84.13. It is also well settled law that the department is prevented from

argufng against the clarifications issued by the Board. Since the position has

‘been clarified by the Board, the power driven pump sets manufactured by the

appellant are classifiable under chapter heading 84.13 and will be eligible for the

. benefit of concessional rate of duty as provided under Sr.No.235 of Notification

No.12/2012-C dated 17.03.2012. The inference drawn by the adjudicating
authority that the assembling is not amounting to manufacture is of no
significance in view of the clarification by the Board that pump sets are

classifiable under chapter heading 84.13. The I.C. Engine is falling under CETH

No.84089090 and when it is couples with pump, in view of the clarification of

the Board, it becomes part of pump set and its classification changes to 84.13.

6.2 1 also find that the adjudicating authority has incongruously made
reference to the case of Honda Siel Power Products Ltd (supra) as the said
decision was rendered in a case where the assessee purchased pumps from
outside and placed the same inside a single carton in unassembled condition.

present case, it is an admitted fact that the appellant had assembled
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Engineer’s certificate the IC engine is manufactured in the factory of the
- appellant. During the manufacturing process, before the IC engine reaches the
finished stage, while fitting Ithe shaft inside the engine, it is kept on one side in
such a way that one end of shaft remains outside. Thereafter, casing and impeller
of the centrifugal bare pump pﬁrchased from the market are removed. Then thé

end of the shaft which remaining outside the IC engine is fitted inside the

dismantled centrifugal pump to make it a completely manufactured mono-block

pump set. The photographs and documents such as invoices, affidavit of buyers

and certificate of Charted Engineer submitted by the appellant also confirmed

the fact that the appellant had cleared the same as pump set in assembled form |

and not separately. The show cause notice as well as the impugned order has
not adduced any evidence to the effect that the appellant had sold 1.C. Engine
and trolley separately. The reliance placed in the statement of Shri Jagdish
Goswami, Assistant Manager (Excise) of the appellant by the adjudicating
authority in concluding that the appellant has cleared 1.C Engine and .Pumps
separately is misplaced as the said person is not a technical export and his
statement stands retracted by filing an affidavit of rebuttal. The documentary
~evidences produced by the appellant also proved that the goods viz. pump sets
were cleared in assembled condition. As such, the demand of Central Excise duty
separately on 1.C. Engine and trolley, when they have cleared a complete pump

set, is not sustainable and consequently the penalty also is not sustainable.

7. In view of above, I set aside the impugned order and allow the appeal.
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8. The appeals filed by the Appellant are disposed off as above.
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